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A IDENTITY OF PETITIONER/COURT OF APPEALS DECISION

Petitioner David Lewis asks this Court to grant review of the court of

appeals’ unpublished decision in State v. Lewis, No. 34347-2-111, filed

December 7, 2017 (attached as an appendix).
B. ISSUE PRESENTED FOR REVIEW

Is review warranted under RAP 13.4(b)(1) and (b)(3) to determine

whether this Court’s decision in State v. Grier, 171 Wn.2d 17, 246 P.3d
1260 (2011), is both incorrect and harmful, given the Ninth Circuit’s

subsequent decision in Crace v. Herzog, 798 F.3d 840, 847 (9th Cir. -

2015), callihg _G_r_ié; “patently unreasonable,” and given the court of
appeals’ decision in this case recognizing that Grier ;‘conﬂates the
question of sufﬁbiency of evidence with prejudice” under the Strickland v.
Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984),
standard for ineffective assistance of counsel?

C.  STATEMENT OF THE CASE

The State charged Lewis with three counts of second degree burglary
(Counts 1-3) and two cémts of third degree theft (Counts 4-5). CP 1-3. The
State alleged that on December 18 and 19, 2015, Lewis ente_red or remained .
unlawfully in the Ephrata Athletic Club, within iﬁtent to commit a crime

against a persoh or property therein. CP 1-2. The State further alleged that

-1-



- on December 18, 2015, Lewis stole property belonging to Roger Holloway |
and John Ergler. CP 2-3.
1. Substantive Evidence

_ Mike Scellick owns the Ephrata Athletic Club (the “club”) in
Ephrata, Washington. 3RP 145-46. Members must use an access code or
sign in at the front desk to enter the club. 3RP 149-50. Lewis was a member
of the club for a short period of time until he was no longer welcome there.
3RP 147-48. Pursuant to Scellick’s request, Officer Billy Roberts infon'ned.
Lewis in March 2014 that he was no }onger allowed at the club and would be

arrested for trespass if he returned. 3RP 148-49, 201-02.

Burglary Count 1 and Theft Count 4. On the morning of December
18, 2015, Holloway went to the club tb exercise. 3RP 172. He left his
clothes hanging on hooks-inside the men’s locker room. 3RP 172-73. After
exercising, he disgovered he “was nﬁssing everything out of [his] pockets,”
including a pocketknife, fingernail clippers, and around $100 in cash. 3RP
173. He did not see who took the items, but he reported them missing to
Scelliqk. 3RP 173-75.

A surveillance video showed Lewis enter the club around 7:37 am,,
wearing a fairly distinctive “zig-_zag” coat. Ex. P2 (track 1); 3RP 153-60,

195. Lewis went inside the men’s locker room, where he remained for



approximately six minutes. Ex. P2 (track 1). Lewis was ﬁever found in
possession of Holloway’s property.

Burglary Count 2 and Theft Count 5. In the early afternoon on

December 19, Ergler went to the club to exercise. 3RP 177-78. Ergler
testified he saw L;:wis sitting on a bench inside the men’s. locker room,
- without a gym bag and wearing street clothes. '2RP 177-79. Ergler said that
when he lretume_:d from exercising, Lewis was still sitting there. 2RP 179.
Ergler went to ;etrieve a few dollars from his pants to use the tanning bed,
but discovered ;the money was missing from his pqcket. 2RP 179. Ergler
did not see who took the money, bﬁt reported it to the woman at the front
desk. 2RP 179-82. |

Another surveillance video showed Lewis enter the \gym at 1:12
p.m., wearing the same zig-zag coat, and go inside the men’s locker room.
Ex. P2 (track 2);’3RP 160-63. At 1:16 p.m., Lewis exited the gym wearing a
different coat, with something that appeared to be stuffed under the coat. Ex.

P2 (track 2); 3RP 161. No one reported a coat missing and Lewis was never

found in possession of Ergler’s money. See 3RP 211-12.

Burglary Count 3. On Decexﬁber 19, Harold Franks, who knows
Lewis, went to exercise at the club. 3RP 183-86. When Franks entered the
club at 6:36 p.m., Lewis followed him inside before the door closed. 3RP

186; Ex. P12 (track 1). Franks reminded Lewis he was not a member of the



clﬁb and told him to wait outside. 3RP .1 86. Lewis responded thatlhe was
meeting a friend there. 3RP 186. Franks said Lewis went straight to the
men’s locker roo;n and étayed there the entire time. 3Rf 187—89; Ex. P12
(track 1). Franks eventually called the police, knpwing Lewis was not
supposed to be in the ciub. 3RP 188-90.

Officer Roberts fesponded at 7:09 p.m. 3RP 199-203; Ex. P12 (traék
4). When Roberts opened the door to the men’s locker room, he and Lewis
“almost bumped- into each other.” 3RP 203. Lewis told Roberts he had
previously been in the locker room to gét out of the bad weather. 3RP 205.

In his arms, Lewis haa one pair of Nike tennis shoes and another pair
of “very worn” tennis shoes that were wét and cold. 3RP 203-10. He was
wearing a pair of Brooks tennis-shoes. 3RP 206. Lewis’s shoe size did not
match the Brooks or Nike shoes. 3RP 210. When Roberts asked where
Lewis got the shoes, Lewis said “they were his and he had them with him.”
3RP 205. No owners of the shoes ever came forward. 3RP 213-14.

2. Jury Instructions, Closing Argument, and Verdict

At the end of the first day of trial, the prosecutor noted, “I anticipate
that there will be a request for a lesser included” instxjuction on criminal
trespass. 2RP 134. The prosecutor believed there was no basis for the
instructions ;)n burglary counts two and three, “[b]ecause in two you can

clearly see that there’s something under the coat, and in three, he’s got the --



he’s got the shoes in his hands.” 2RP 134. The prosecutor noted she would
| be prepared to argue that the following day. 2RP 134. The court asked
defense counsel if he was going to request lesser included instructions. 2RP
134. Defgnse counsel responded, “We have to discuss that with the
defendant . . . If so, we would probably request them for all three.” 2RP 135.
The following mprning, the prosecutor | noted she and defense
counsel “have incorporated a lesser included for count dne, the burglary
occurring on December 18th.” 3RP 141. Defense counsel did not thereafter
request lesser included instructions for the remaining two burglary couﬁts,
and made no objecfion to the lack of lesser included instructions. 3RI; 218-
26. Consistent with this, the trial court gave a lesser included criminal
trespass instructioﬁ only for burglary count one. CP 43-46; 3RP 237-39.
Despite the lack of lesser included instructions, defense counsel
asked the jury to find Lewis “[g]uilty of criminal trespass only.” 3RP 255.
Defense counsel acknowledged Lewis entered the athletic club unlawfully.
3RP 256. He asserted, however, there was no evidence Lewis entefed with
intent to commit a crime. 3RP 256. Lewis was not found in possession of
Holloway’s and Ergler’s missing items, and the S;cate never established the
coat and shoes were actually stolen. 3RP 255-58. Counsel asserted all the
State established was “[cJoincidence and ownerless property.” 3RP 258.

Defense counsel reiterated, “Criminal trespass only.” 3RP 257. In his final



remérks, he again asked the jury, “Find him guilty, sure. Of criminal
trespass, criminal trespass and criminal trespass.” 3RP 258.

The jury found Lewis not guilty 01{ the first burglary count, but guilty
- of criminal trespass. CP 54-55. The jury f;und Lewis guilty of the second
and third burgla.ry counts. CP 56-57. Finally, the jury acquitted Lewis.of
both theft counts. CP 58-59; CP 63-64, Lews timely appealed. CP 78,

3. Appellate Proceedings

On appeal, Lewis argued his trial counsel was ineffective for failing
to request instructions on the lesser included offense of criminal trespass for
the second and third burglary counts. First, he contended he was entitled to
lesser included instructions on criminal trespass, because thé;e was evidence
suggesting hg did not have intent to commit a crime against persons or
property inside the club, and therefore could have committed only the les;ser
crime. Br. of Appellant, at 7-1 1'.

Second, Lewis argued his attorney was deficient in failing to request
the lesser included instructions where it was clear he was not seeking
outright acquittal on the burglary counts. There could be no real dispute
Lewis entered the club unlawfully, which would make him guilty of criminal
trespass. Defense counsel then asked the jury to find Lewis guilty of

criminal trespass on all three burglary counfs, even though two counts did



not have lesser included instructions. Unlike Grier, Lewis’s counsel did not
take an all-or-nothing approach. Br. of Appellant, at 11-14.

And, third, Lewis argued his attomey’s deficient performance
undermined confidence in the outcome of the trial. Lewis acknowledged this
Court’s holding in Grier that a criminal appellant Vcanno.t demonstrate
prejudice resulting from his counsel’s failure to request a lesser included
instruction where he was convicted of the greater offense. Lewis
nevertheless contended the reasoning of GL'er- is incorrect, because sufficient
evidence supporting the jury’s guilty verdict does not mean the jury is
required to reach the same verdict. Lewis pointed out that Grier’s analysis of
Stﬁckland prejudice essentially eliminates all ineffective assistance claims
for failure to request lesser included instructions. Br. of Appellaﬁt, at 14-22.

Tﬁe court of appeals agreed Grier “conflates the question of
sufficiency of evidence with prejudice.” Opinion, at 17. The court noted
Grier “may have ignored [the] general standard of prejﬁdice [under
Strickland], for purposes of an ineffective assistance of counsel analysis. and
established a greater burden for the accused to carry in our context of the
fa-ilure'to" seek a leséer included oﬁ'ense jury instruction,” Opinion, at 14.
Ultimately, however, the court of appeals recognized it lacked the authority

to over_rule Grier. Opinion, at 20.



The court then analyzed prejudice under Strickland. The court
affirmed Lewis’s cbnvictions, concluding ‘;[t]he totélity of the evidence does
not undermine our confidence in the second degree burglary convictions.”
Opinion, at 22. The court believed “‘the State presented strong evidence of
the crime and Lewis lacked a sufficient countering explanation.” Opinion, at
21. The court therefore rejected Lewis’s ineffective assistance claim on the
prejudice prong and did not reach the deficiency prong. Opinion, at 13.

D. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED

THE NINTH CIRCUIT’S DECISION IN CRACE AND DIVISION

THREE’S DISAGREEMENT WITH GRIER IN THIS CASE

DEMONSTRATE GRIER IS BOTH INCORRECT AND
' HARMFUL, WARRANING THIS COURT’S REVIEW.

Every accused person enjoys the right to effective assistance of
counsel. U.S. CONST. amend. VI; CONST. art. 1, § 22; Strickland, 466 U.S. at

685-86; State v. Thomas, 109 Wn.2d 222, 229, 743 P.2d 816 (1987). That

right is violated when (1) defense counsel’s performance was deficient and

(2) that deficiency prejudiced the accused. Strickland, 466 U.S. at 687;

Thomas, 109 Wn.2d at 225-26. “A claim of ineffective assistance of counsel
may be considered for the first time on appeal as an issue of constitutional

magnitude.” State v. Nichols, 161 Wn.2d 1, 9, 162 P.3d 1122 (2007).

This Céurt does not lightly set aside precedent. State v. Johnson, 188 .

Wn.2d 742, 756, 399 P.3d 507 (2017). The doctrine of stare decisis



therefore “requires a clear showing that an established rule is incorrect and

harmful before it is abandoned.” In re Rights to Waters of Stranger Creek,

77 Wn.2d 649, 653, 466 P.2d 508 (1970). This Court’s review is wartantéd

because Grier is both incorrect and harmful.

1. - Grier’s holding on the deficiency prong of Strickland is
incorrect to the extent is creates a categorical rule that

defense counsel is never deficient for failing to request a
lesser included offense instruction.

Counsel’s performance is deficient when it falls below an objective
standard of reasonableness. Strickland, 466 U.S. at 689; Thomas, 109
Wn.2d at 226. There is a strong pr’esﬁmption that defense counsel’s conduct

is not deﬁcienfc. State v. Reichenbach, 153 Wn.2d 126, 130,_ 101 P.3d 80

(2004). That presumption is rebutted, however, “where there is no
conceivable legitimate tactic explaining counsel’s performance.” Id.

The Grier court coﬁcluded the decisio\n to request lesser included
offense instructions “is a decision that requires input from both the defendant
and her counsel but Mﬁrﬁately rests with defense counsel.” 171 Wn.2d at 32.
Thus, Grier’s agreement to forgo lesser included instructions did not bar her
subsequent ineffective assistanée of counsel claim. Id.

| The Grier court ultimately conclude_d, however, that Gﬁef’s
ineffective assistance claim failed. Id. In so holding, the court created a

nearly categorical rule that pursuing an “all or nothiné” approach and



forgoing lesser included instructions is a legitimate trial strategy. Id. at 39-
40. The court believed it was a reasoﬁable strategy to gamble on acquittal
rather than pursue a compromise verdict. Id. ét 39. In such circumstances, a
lesser inclﬁded instruction could undermine a claim: of innocence. l(i
Likewise, “a criminal defendant who genuinely believes she is innocent may
prefer to avoid a compromise verdict, even when the odds are stacked
agéjﬁst her.” Id.

This is essentially what happened at Grier’s trial, where her defense
theories supborted acquittal, rathe‘rmthan a compromise verdict. Id. at 42-43.
The court therefore concluded “Grier and her defense counsel reasonably
could have believed that an all-or—nothing strategy was the best approach to
achieve an outright acquittal.” Id. at 43.

The holding of Grier makes sense in circumstances where defense
counsel is clearly seeking outright acquittal rather than a compromise
verdict. To the extent Grier creates é. categori;:al rule that failure to requesf a
lesser included instruction is never deficient performance, though, it is
incorrect and should be overruled.

There are instaﬁces, like this case, where defense counsel did not
seek outright acquittal. Despite the lack of lesser ‘included instructions,
defensq counsel asked the jury to find Lewis “[g]uilty of criminal trespass

only.” 3RP 255. Counsel pointed out Lewis was never found in possession
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of Holloway’s and Ergler’s missing items, and no owners of the jacket or
shoes Lewis had in his possession ever came forward. 3RP 255-58. Counsel
accofdingly argued, “Find him guilty, sure. Of criltninalltrespass, criminal
trespass and criminal trespass.” BRP 258. Given his repetition of “criminal
trespass™ three times, defense counsel was clearly asking the jury to find
Lewis guilty of only criminal trespass on all three burglary counts. But only
one count had a lesser included instruction.

The record shows Lewis’s counsell did not take an all-or-nothing
approach. Acquittal was not a realistic goal, nor wa.é it sought by defense
counsel. Rather, counsel pursued a compromise verdict: asking the jury to
convict Lewis of criminal trespass rather than burglary./ There was no
reasonable strategy for not requesting lesser included instructions on
criminal trespass but then ésking the jury)to .cor;vict Lewis of crimina_l
trespass in closing argument. |

The Ninth Circuit reached a similar decision in Crace. Crace was

convicted of attempted second degree assault for brandishing a sword at a

police officer. Créce v. Herzog, 798 F.3d 840, 843 (9th Cir. 2015). Thg
offense was his third strike under Washington’s three-strikes law, so he was
sentenced to life without parole. Id.

In a personal restraint petition, Crace argued his trial counsel was

ineffective for failing to request an instruction on the lesser included offense
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of unlawful display of a weapon. Inre Pefs. Restraint of Crace, 174 Wn.2d
835, 836-37, 280 P.3d 1102 (2012). Applying Grier, this Court rejected
* Crace’s argument on the prejudice prohg of the Strickland test becéuse
‘;[t]here was sufficient evidence from which a juror could conclude Crace
committed this oﬂ'eﬁse.” Id. at 847-48. This Court did not reach the
deficiency i)rong. Id. Crace then petitioned for habeas. corpus in. federal.
court, making the same argument. Crace, 798 F.3d at 843.

The Ninth Circuit concluded Crace was entitled to an instruction on
the lesser offense. Id. at 850. Tﬁe evidence supported an inference that
Cr;ace only displayeci the sword and did not intend to create reasonable fear
- of bodily injury. Id. “The trial court therefore would have been obligated to
give the instruction had defense counsel requested one. Id. at 851. Crace’s
trial counsel submitted a declaration after the fact explaining he did not offer .

a lesser included instruction because he did not consider it. Id. at 852. The

court held this “outright failure even to consider the possibility of requesting
a lesser included offense constituted deficient performance.” Id

But the Ninfh Circuit also explained it would find deficient
performance even if Crace’s attorney had consciously chosen not to request’
the instruction. Id. The court acknowledged an all-or-nothing strategy may
be reasonable in some circumstances. Id. Bﬁt, in Crace’s case, the jury was

instructed on another lesser included offense—attempted second degree
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assault. Id. There was no longer any conceivable reason for Créce’s counsel
not to request an instruction on a secénd lesser included offense. Id.
Furthermore, an all-or-nothing strategy was also “clearly inappropriate”
where “a conviction only for unlawful display of a weapon would have
~ spared Crace a third strike and thus decades of prison time.” 1d. at 852-53.

2. Grier is also incorrect because it conflates sufficiency of the
evidence and Strickland’s prejudice inquiry.

Prejudice occurs when there is a reasonable probability that but for
counsel’s deficiency, the result would have been different. Thomas, 109
Wn.2d at 226. A reasonable probability is one sufficient to undermine
confidence in the outcome. Id. The accused “need not show that counsel’s
deficient conduct more likely than not altered the oUtcome. of the case.”
Strickland, 466 U.S. at 693. |

The Grier court found no prejudice resulting from counsel’s failure
to request a lesser included instruction, reasoning:

Assuming, as this court must, that the jury would not have
convicted Grier of second degree murder unless the State had
met its burden of proof, the availability of a compromise
verdict would not have changed the outcome of Grier’s trial.
See Strickland, 466 U.S. at 694, 104 S. Ct. 2052 (“a court
should presume . . . that the judge or jury acted according to
law”); [Autrey v. State, 700 N.E.2d 1140, 1142 (Ind. 1998)]
(availability of manslaughter would not have affected
outcome where jury found defendant guilty of murder
beyond reasonable doubt).

171 Wn.2d at 43-44; see also Crace, 174 Wn.2d at 847-48.

-13-



This reasoning is incorrect. Sufficient evidence supporting the jury’s
guilty verdict does not mean the jury is required to reach the same verdict.

The jury might decide a lesser included offense is better suited to the facts of

the case. In State v. Condon, 182 Wn.2d 307, 321, 343 P.3d 357 (2015), for
instance, this Court held sufﬁcient evidence supported premeditatioﬁ, but
nevenﬁeless concluded the trial court enbneously denied a lesser included
instruction “[blecause a rational jury could have had a reasonable doubt as to
premeditation.” - It is conjecture to hold a jury that was never given the
option to consider a lesser included offense would necessérily reach the same
;/erdict as a jury that was.
The Ninth Circuit recently recognized Grier’s reasoning is invalid:

The Washington Supreme Court’s methodology is a
patently unreasonable application of Strickland....
Strickland did instruct reviewing courts to presume that trial
juries act “according to law,” but the Washington Supreme
Court . . . has read far more into that instruction than it fairly
supports and, as a result, has sanctioned an approach to.
Strickland that sidesteps the reasonable-probability analysis
that Strickland’s prejudice prong explicitly requires.

Crace, 798 F.3d at 847. The Crace court explained:

[Strickland] does not require a court to presume—as the
Washington Supreme Court did—that, because a jury
convicted the defendant of a particular offense at trial, the
jury could not have convicted the defendant on a lesser
included offense based upon evidence that was consistent
with the elements of both.

-14-



Id. “The Washington Supreme Court thus was wrong to assume that,
because there was sufficient evidence to suppoft the original verdict, the jury
necessarily would have reached the same verdict even if instructed on an
additional lesser included offense.” Id. at 847-48. |

As the Crace court noted, the infirmity in Grier is that if conflates
sufficiency. of the evidence and Strickland’s prejudice inquiry:

[Ulnder the Washington Supreme Court’s approach, a
‘defendant can only show Strickland prejudice when the
evidence is insufficient to support the jury’s verdict . . .. And
conversely, if the evidence is sufficient to support the verdict,
there is categorically no Strickland error, according to the
Washington Supreme Court’s logic. By reducing the
question to sufficiency of the evidence, the Washington
Supreme Court has focused on the wrong question here—one
that has nothing to do with Strickland.

Crace, 798 F.3d at 849; see also Breakiron v. Horn, 642 F.3d 126, 140 (3d

Cir. 2011) (bolding Strickland requires the reviewing court to “weigh all the
evidence of record...to determine whefher there was a reasonable
probability that the jury would have convicted [the defendant] only of [the
lesser offense] if it had been given that option. Merely noting that the
evidence was sufficient to convict 'does not accomplish that task.”).

- Crace’s reasoning is sound whereas Grier’s is not. When an element

of the charged offense remains in doubt, but the ac;:usedi appears guilty of

some wrongdoing, the jury is likely to resolve its doubts in favor of

-15-



conviction.! Crace, 798 F.3d at 848. The Crace court recognized it is
“perfectly plausible that a jury that convicted on a particular offense at trial
- did so despite doubts about the proof of that offense—doubts that, with ‘the

availability of a third option,” could have led it to convict on a lesser

included offense.” Id. (quoting Keeble v. United States, 412 U.S. 205, 213,
93 S.Ct. 1993,.36 L. Ed. 2d 844 (1973)). |

A jury could rationally find a lesser included offense t6 be best
supporfed by the evidence, consistent with its instructions. Id.; see also 11
WASHINGTON PR.A;CTICE: WASHINGTON PATTERN JURY INSTRUCTIONS:
CRIMINAL 4.11, at 90 (3d ed. 2008) (“When a crime has been proved against
a person, and there exists a reasonable doubt as to which of two or more
[degrees] [crimes] that person is guilty, he or she shall be convicted only of
the lowest [degree] [crime].”). Providing the jury with a third option of
convicting on a lesser included offense “ensures that the jury will accord the
defendant the full benefit of the reasonable-doubt standar > Beck v.
Alabama, 447 U.S. 625, 634, 100 S. Ct. 2382, 65 L. Ed. 2& 392 (1980).

| In considering prejudice, Crace again provides a useful analogy. If
the unlawful display of a weépon instruction had been given, the Ninth

Circuit .concluded, “the evidence could well have led Crace’s jury to

! See also Kyron Huigens, The Doctrine of Lesser Included Offenses, 16 U.
PUGET SOUND L. REv, 185, 193 (1992) (“When faced with a choice between
acquittal and conviction of a crime not quite proved by the evidence, a jury can
be expected, if some sort of wrongdoing is evident, to opt for conviction.”).

-16-



question whether he acted with the specific intent required for attempted
second-degree assault.” Crace, 798 F.3d at 851. As it was, however, “the
jury’s only option short of convicting on .attempted assault was to acquit
Crace outright.” Id. The court believed there was a reasonable probability
that, if g{ven an additional option, the jury would have convicted Crace only
of the lesser unlawful display of a weapon offense, which has no intent
requirement. Id. This satisfied the prejudice prong of Striclgland. Id. The
Ninth Circuit accordingly affirmed the district court’s grant of Crace’s
petiti;;)n for habeas corpus. Id. at 843.

The court of appeals in Lewis’s case considered only the prejudice
prong of the Strickland analysis. Opinion, at 13. In so doing, the court
explained the “reasonable probability” standard for establishing prejudice
under Strickland “is lower than a preponderance standard.” Opinion, at 14
(citing Strickland, 466 U.S. at 694; State v. Estes. 188 Wn.2d 450, 458, 395
P.3d 1045 (2017)). Therefore, the court cbncluded\, Lewis “must show
something less than a likelihood of acquittal on the two convictions for
burglary in order to establish prejudice.” Opinion, .}at 14.

The court of appeals then noted Grier “may have ignored this general
standard of prejudice, for purposes of an ineffective assistance of counsel
analysis. and established a greater burden f;)r the accused to carry in our

context of the failure to seek a lesser included offense jury instruction.”
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Opinion, at 14. The court further emphasized this Court’s Crace decision
“blends a tactically dri\"en presentation by.counsel with lack of prejudice”
and “also conflates the question of sufficiency with prejudice.” - Opinion, at
17. The court acknowledged, however, that it “lacks authority to overrule a
Washington Supreme Court decision,” while recognizing a federal court may
~ eventually reverse on collateral review, given the Ninth Circuit’s decision in
Crace. Opinion, at 20.

Thus, not only has the Ninth Ci.rcuit recognized the incorrectness of
Grier’s prejudice analysis, but now three judges at the Washington Court of

Appeals have done the same. These decisions signify it is time for this Court

to take another;look at Grier.
3. Grier is barmful to criminal defendants and judicial
economy.

Grier is harmful for at least three reasons. See State v. JBarber, 170
Wn.2d 854, 864, 248 P.3d 494 (2011) (recognizing a decision must be “both
incorrect and harmful” before it is overruled). First, Griet’s analysis of
Strickland prejudice effectively eliminates all ineffective assietance claims
for failure to request lesser included instructions whenever sufficient
evidence supports a gﬁilty v'erdjict. Grier insulates defense counsel’s

unreasonable and unsupportable decisions—and therefore a defendant’s
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- constitutional right to effective assistance of counsel—from judicial scrutiny.
Such a result is harmful to criminal defendants,

Second, Grier is harmful to judicial economy. A criminal defendant
could exhaust his appeals in Washington state coﬁrts, yet obtain no relief for
his' counsel’s ineffectiveness in failing to request a lesser included
instruction. .He could then petition for habeas corpus in federal court and
receive a new trial under the Ninth Circuit’s decision in Crace. This creates
an unnecessary two-tier system where there is no relief in state court, but
there is relief in federal court. Indeed, the court of appeals here
“recognize[d] that federal court may eventually, on collateral review, impose
its view of ineffective assistance of counsel under principles of the United
States Constitution.;’ Opinion, at 20. Because criminal defendants must
exhaust their direct state appeais before seeking federal relief, this creates
unneceséary and excessive litigation. \

Finally, the two-tier system creates significant delay for cnmmal
defendants seeking a new trial. This not only hinders justice for the
defendant, but also for the other individualé involved. Witne'sses" memories
deteriorate over time. A key witness may pass away in the time it takes a
defendant to achieve a new trial in federal court whére he or she ca.nnot.in
state court. This could hamper the defendant’s right to a fair trial and

unnecessarily draw out the process for witnesses and victims, potentially
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causiﬁg additional hardship or traiuma from testifying yeérs after the fact.
And, the less likely it will be that the original prosecutor and trial judge can
be assigned to the case, requiring the parties to start over in order to refry the
defendant. |

In summary, Grier is both incorrect and harmful, as the Ninth Circuit ‘
has reéognized and three judges at the Washington Court of Appeals have
now fecognizéd. This Court’s reviéw is therefore warranted under both RAP
13.4(b)(1) and (b)(3).

E. CONCLUSION

For the aforementioned reésons, Lewis respectfully asks this Court to
grant revi;w under RAP 13.4(b)(1) and (b)(3).
DATEDf this Q;M day of January, 2018.
Respectfully submitted,

NIELSEN, BROMAN & KOCH, PLLC

MARY T. SWIFT

WSBA No. 45668
Office ID No. 91051 o : ~

Attorneys for Petitioner
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FEARING, C.J. — We revisit a common appellate question: whether a defense '
attoméy’; failure to request a lesser included offense jursr instruction constituted
ineffective assistance of counsel. David Lewis appeals from two conyictions of second
degree burglary. He argues his attorney erred wixen not seekiﬁg a lesser included offense
jury instruction for criminai trespass for the two géunts. We decline o ;ddress whether

the attorney pérfor_med deficiently, because we find no prejudice. We the;efor\e affirm
Lewis’ conviction. We modify, however, a portion of his sentence.
( "FACTS |
-We appropriate our facts ﬁ‘om‘ testimony during a jﬁry trial. The charges against |
David Lewis surrounded his surreptitious entries into the Ephrata Athletic Club and his

misconduct inside the club on December 18 ﬁnd December 19, 2015.

\
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In early 2014, Mike Scellick, owner and operator of the Ephrata Athletic Club,
terminated the club membership of David Lewis for failure to pay monthly membership
dﬁes. Scelliék has not since invited Lewis to tt;c club. Scellick alsé contacted the
Ephrata Police Department to request a law enforcement officer inform Lewis that he no
longer held membership in the club and was no longer allowed inside the club building.
In March 2014, Ephrata Police Officer Billy Roberts dutifully informed Lewis that police
would arrest him if he returned to the Ephrata Athletic Club. Months later Ijavid Lewis -
* returned.
| An Ephrata Athletic CIuB member may enter the club’s facility through oﬂe of two
éide doors or by signing one’s name at the club’s front desk. A member enters a side
door by entering a five-digit code. Twelve security mmeﬁs mon;tor club entrances and
interior rooms other than locker rooms.

On December 18, 2015, club member Roger Holloway arrived at the Ephrata
Athletic Club at 7:00 a.m. for his usual- exercise routine. Holloway did not rent a l'ocker
at the club, so he left his street clothes hanging on a hook for .nigh.a.n hour in the men’s
locker room.

'On December 18, 2015, at 7:37 in thelmoming, a security camera captured an
Ephraté Athletic Club member exiting thé (':lub‘building fiarough a side door after leaving
the men’s locker room. As the member exited the building, someone grabbed the door

before it fastened from the outside, and the someone hastily moved from the entryway to
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inside the men’s locker room. The darting someone appeared to be male and wore a
distinctive black and blue jacket-with a white zigzag pattern. Just over five m}nutes later
4the someone exited the locker room and building while shielding his face, with his right
‘ hand, from the security camera. The someoné did not look to hold or hide any object
beneath his jacket. |
Meanwhile Roger Holil-‘ov&"ay exercised and enjoyed ;che Ephrata Athletic Club hot

tub, Upon returning to the men’s locker room, Holloway discovered a pocket knife,
- fingernail clippers, and over $100 missing ffom his pants pockets. Holloway reported, to
| club manager Mike Scellick, hi§ missing items as stolen property. Holloway never
thereafter recovered his clippers, knife, or cash.

In the early afternoon of the next day, ﬁecember 19, 2015, club membgr John
Ergler interrupted a workout at the Ephrata Athletic Club and retumed to the men’s
-locker, room. Erglex: observed,'inside the room, David Lewis, donned in street clothes and
without a gym bag, sitting on a bench. Erglér left the locker\room to exercise again. He
returried to the locker room once more to gather money, for the club’s taminé salon,
from his jeans hanging on a locker room hook. Ergler thén noticed Lewis sitting on a
bench outs1de the locker.room. Once inside the room, Ergler found his pants ruffled and
the money in his jeans pocket mlssmg Ergler reported a theﬁ to a club employce

Shortly after being informed by an Ephrata Athletic Club employee of John

Ergler’s misfortune, Mike Scellick perused security footage spanning the time Ergler

-
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‘used the club’s exercise facilities on December 19. The video depicted David Lewis,
wearing a black and blue jacket with a white zigzag stri;;e, entering thé club after 1:00
p.m. and ambulating to the locker room. Lewis left the locker room less tﬁan fbur
minutes later wearing a differ‘ent'jacket. A lump bulge;i from the side of the unzipped
replacement coat. | ‘

At 6:36 p.m., on December 19, 2015, Ephrata Athletic Club member Harold
Franks arrived at the club. As Franks entered a side do.orway', David Lewis followed him
into the club building. _Léwis wore the same biack and blué jacket with a white zigzag
stﬁpe. Franks had known Lewis since 1998 when Lewis’ f\'a_ther coached F ranks’
daughter’s soccer team. |

Harold Franks and David‘Lewis, while captured on the Ephrata Athl.etié Club
éecuﬁty footage, engaged in a brief conversation; Franks told Lewis that Lewis coﬁld not
. enter the club because of his lack of membership. Lewis responded that he intended to
meet a friend, bearing the Christian name Ohl, inside the club: Franks, unfamiliar with
the surname Ohl, ba;de Lewis to wait outside the club until the friend arrived. Lewis
?eacted- by skirting ‘i'nto4a locker room toilet stall, where he locked the door. F ranks told
Lewis three times, from outside the stall aoor, to vacate the club. Each time,» Lewis
replied fhat his friend wéuld arrive soén., Franks exited the locker roorh and lounged fbr
' twenty.minutes in the hot tub. Upon Franks’ return fo the locker room, he discovered -

Lewis still inside the restroom stall with the door l_ocked. Franks, after uhsuccessfully
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seeking the phone number of Mike Scellick, phoned the Ephrata Police Department to
report Lewis’ actions. Franks waited in the parking lot for police to arrive. |

Ephrata Police Officer Billy Robérts, who a year earlier instructed David Lewis -
not to enter the Ephrata Athletic Club, and Sergeant Troy Froewiss responded to Harold
Franks’ call. When the two officers érrivcd at the club, Franks told Officer Roberts that
he last saw David Lewis inside the locker roorﬁ. Officer Roberts and Sergeant Froewiss ‘
entered the club, and, as Robérts opened the door to the locker room, he nearly co;lided

with Lewis as Lewis attempted to exit the club. Lewis held a pair of Brooks Beast

athletic shoes, Nike Air Max athletic shoes, a pair of old, dirty, cold and damp white

‘ter_mis‘shocs, a large black, green, and purple coat and a Lawman coat. Lewis told

Officer Roberts that, 6n previous occasions, he entered the Ephrata'Att;letic Club to avoid
tile weather. 4 |
PROCEDURE .
»The State of Washington charged David Lewis with three counts of second degree
burglary. The first count covered Lewis’ entry into the Ephrata Athletic Club on

December 18, 2015. The second and third counts respectively covered his afternoon and

evening accesses into the club on December 19, 2015. We need to carefully distinguish

between the three burglary count_é in our decision. The State also charged Lewis with

two counts of third degree theft: one for items taken from Roger Holloway on December

N o
18 and the other for cash taken from John Ergler in the afternoon of December 19. The
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State elected not to charge Lewis for the theft of the athletic shoes or jhckets during his
entrance to the club on the evening of December 19.
After the start of the trial and in the jury’s absence, the State informed the court:

I anticipate that there will be a request for a lesser included [jury
instruction allowing the jury to convict David Lewis for criminal trespass
rather than second degree burglary with regard to the entry on December
18].

I don’t think there is a legally sufficient basis for a lesser included, at

" least for counts two and three [occurring on December 19]. Because in two
[the first entry on December 19] you can clearly see that there’s something
under the coat, and in three [the second entry on December 19], he’s got
the—he’s got the shoes in his hands. One, I would dispute whether there is
a sufficiency for lesser included, but I’ll have that—I will try to be prepared
for that.

Report of Proceedings (RP) at 134. Defense counsel responded by stating that he would
discuss with his client whéther to request a lesser included jury instruction and, if the
defense’requested an instruction, the defense would probably request the instruction for
all three charges of burglary. |
On the morning of the second day of trial, the State’s counse! and the trial court, in
the presence of David Lewis and his counsel, engaged in the following exchange:
[STATE’S COUNSELY): .. .1 was able to speak to [defense counsel] -
and we have incorporated a lesser included for count one, the burglary
occurring on December 18th.
THE COURT: Okay.
[STATE’S COUNSEL]: And have incorporated that instruction.
Additionally, I had e-mailed a proposed instruction to [defense

counsel] last night. With the court’s permission, I’ll approach.
THE COURT: Sure.
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[STATE’S COUNSEL]: And I would include thls in the packet. Mr.
Gonzales seemed to be all right with that,

THE COURT: Okay. It sounds like you guys have jury instructions
basically agreed to almost.

[STATE’S COUNSEL]: I don’t think there’s anything all that
controversial. '

Rﬁ at 141-42, Defense counsel did not thereafter reqﬁest lesser includéd jury instructions

for the remaining two burglary counts and registered no objection to the lack of lesser

included instructions for counts two and th'ree.- The trial court gave a lesser included

criminal trespass instruction only for the Ephrata Athletic Club entry on December 18.
During a brief closing argument, defense counsel remarked, in part:

There’s no real question he [Dav1d Lewis] was there [in the Ephrata
Athletic Club]. None. He was there without permission. No real question
there. He’s guilty of criminal trespass. There’s no official evidence that he

_took anything. No forensic evidence he took anything. And this being
around is not enough. None of the property that was taken was found on
him. I’'m going to go back to the shoes. But, in fact no money, no knife
was ever found on him.

" The shoes are a question. No doubt about that. And, in fact, in the
instruction the law says that the state need not prove who the shoes belong
to. But the state does need.to prove that they were stolen. They can’t prove
that because no one’s come forward to say, hey, my shoes were stolen.
There’s no showing of theft for the shoes. So he has those. And it’skind
of a conundrum. He has the items, the things that no one says were stolen. -
So the state can’t prove theft. :

The things that people say were stolen, he doesn’t have. The state
said it’s coincidence. That’s true, coincidence is a funny thing.

Guilty of criminal trespass only.

RP at 255. Defense counsel later continued:

But none of those things [items alleged stolen] were recovered on '
him. And again, for one final time, these things are ownerless. They’re
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orphans. He should not be convicted for that sort of groundless claim of
theft.

Find him gurlty, sure. Of criminal trespass, criminal trespass and
criminal trespass. But there’s no showing, no proof beyond a reasonable
doubt of theft. What they have is coincidence. Coincidence and ownerless -
property. That’s not enough.
RP at 258. The State’s counsel made no objection to defense counsel’s comment: “Find
him guilty, sure. Of criminal trespass, criminal trespass and criminal trespass.” RP at

258. During rebuttal closing argumerit, the prosecuting attérney encouraged the jury to

convict David Lewis of three counts of burglary and two counts of theft, but made no

"mention that the jury instruction did not allow a con}viction of the lesser included offense

of criminal trespass for counts two and three of burglary.

The jury acquitted David Lewis of both theﬁ counts. The jury found David Lewis

“not guilty on the first burglary count but guilty of the lesser included offense of first

' degree criminal trespass. The jury found Lewis guilty on the two second degree burglary

counts for the entrles on December 19.

~

On the two convictions for burglary, the trial court sentenced David Lewis to a

prison-based drug offender alternative sentence of nineteen months total confinement and

nineteen months of community custody thereafter. The trial court sentenced Lewis to
three hundred and sixty-four days suspended for the criminal trespass conviction. The
sentencing court imposed two community custody conditions: (1) a mental health

evaluation, and (2) a prohibition on the use or possession of controlled substances
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without a physician’s prescription. | The trial court entered no finding that Lewis suffered A
from a mental health illness. - | |
LAW AND ANALYSIS
._David Lewis contends that trial dcfcnée counsél faultily failed to request
instrqctions on the lesser included offense of criminal trespass for counté two and three of
second degree burglary, which cha;ged him with misconduct on December 19, 2015.
Lewis argues that, because some facts supported a finding that he lacked intent to commit
a crime against persons or property inside the club and sirice criminal trespassing.
qualiﬁes as a lesser }ncluded offense of second degree burglary, he V\;as entitled to such
an instruction. He cmphaéizes that the jury convicted him of criminal trespéss’, not
second degree burglary, for his one ingress into the Ephrata Athletic Club on December
18. Therefore, he contequ that the jury would probébly have acquitted him of the two |
chai'ges of burglary and convicted him instead on the lesser chérges of criminal trespass
for the two entrances on December 19. Lewis aoes not appeal his one conviction for
criminal trespass.
Lesser Included Jury fnstruction
For an accused to show ineffective assistance of cougsel for failing to request a
jury instruction, the accused must establish entitlement to the instruction. Stafe v.
Johnston, 143 Wn. Ap];. 1,21,177 P.3d-l 127 (2007). Génerally we first review whether

the trial court should have, assuming David Lewis requested one, delivered a lesser
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included jury instruction for the charges arising from ﬂle December 19 entries.
Nevertheless, because we conclude that Lewis suffered no prejudice by the lack of such
an instructio'n, we need not and do not addréss this issﬁe on appeal. We assume for
argument sake that Lewis was entitled to the instruction.:
Ineffective Assistance of Counsel
We move to the question of whether trialcqunsel ineffectively assisted as counsel

when failing to ask for jury instructions on the lesser included offense of criminal

“trespass for the trespasses into the Ephrata Athletic Club on December 19. Remember

~ that the trial court gave a lesser included offense instruction for the first count involving

the en\try into the club on December 18. Therefore, in our analysis, we must consider
factors distinguishing the one entrance on December 18 from the two entries on
Deéember 19. /

We note that defense trial counsel asked the jury to convict David Lewis of the
lesser crime of criminal trespass for the Decefﬁber 19 ingresses, when no jury instrﬁction-
allovkd for the les:ser conviqtions, Therefc;re, this ap:peal involves more than a meré

failure to request a lesser offense instruction. It involves counsel asking the jury to

convict his client on a lesser offense not explained to the jurors in an instruction and not

)
- included as an option in the verdict form.

The Sixth Amendment to the United States Constitution guarantees an accused the

right to legal counsel in criminal trials. Washington’s Constitution also grants an accused
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in a criminal prosecution the right to appear by counsel. WASH. CONST. art. I, § 22. The
right to counsel under the stat'g‘and federal constitutions are coextensive. State v. Long,
104 »Wn..2d 285, 288, 705 P.2d 245 (1985). |

The constitution secures; the accus:ed more than an attc;mey wﬁo sits next fo him
during trial. To meaningfully protect an accused’s right to counsel, the constitution
demands éffective assistance of counsel. Strickland v. Washington, 466 U.S. 668, 686,
104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984). The law recognizes the right to effective
assistance not for its own sake, but for‘ its effecti on the ability of the accused to receive a
fair trial. State v. Webbe, 122 Wr_l. App. 683, 694, 94 P.3d 994 (2004).

We ndte that, unlike in many other rei)orted decisions, David Lewis’ trial counéel

. informed the tri\al pourt that he would discuss with Lewis the question of whether to ask

for the lesser included"jury instruct_ion fdr counts two and three. Thereafter, the
prosecuting attorney suggested to the trial court that the State and Lewis agreed not to
.seek the jury instruction for the two ingresses on December 19. Defense counsel did not
expressly confirm that he discussed the decision with Lewis, and counsel did not
expressly affirm an agreement with the State. Nevertheless, counsel did not disagree
with the prosecuting attorney’s representation and did not ask for the lesser included jury
instruction for the last two counts of second degree burglary. |

Even assuming the probability.that David Lewis either made the decision to

withhold a request for the lesser included instruction or agreed with counsel’s decision,

4
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the la§v does not préclude Lewis from asserting ineffective assistance on appeal. In State
v. Grier, 171 Wn.2d 17,246 P.3d 1260 (2011), disagreed with on other grounds, Crace
v. Herzog, 798 F.3d 840 (9th Cir. 2015), defense counsel origihally proposed Jesser
included offense j.ury instructions for manslaughter to the charge of second degree
murder. Later counsel withdrew the lesser included instructions without explanation. He
stated, hpwever, thﬁt he discussed the decision with his client and the client agréed with
the decision. |

On appeal, in State v. Grier, Kristina Grier asserted that her trial counsel

' perfoi'med deficiently when withdrawing the j‘ury instructions. In response, the State
argued that, because Grier agreed to forgo the iﬁstructions and because the decision to
withhold lesser included instructi;)né resides with the defendant, not her attorney, Grier
cannot fault her attorney. The Suprcmc)Court reviewed rules of professiohal conduct and
disagreed that the decision as to whether to séek a lesser included jury instruction rested
solely with the defendant. Instead, the choice of trial tactics and the methodology .
‘employed consistent with those tactics rests in the attorney’s judgment.

We now identify the test to harness in reviewing David Lewis’ ineffective
assistance of counsel challenge to his burglary convictions. State and federal decisions
follow the teachings and rules announced ih the United States Supreme Court’s seminal
decision of St;'ickland v. Washington, 466 U.S. 668 (1984). A claim of ineffective

* assistance of counsel requires a showing that (1) counsel’s performance was deficient,
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aﬁd (2) the deficient performance prejudiced the defendant. Strickland v. Washington,
466 U.S. at 687. If one prong of the test fails, we need not address the remaining prong.
L?tate V. Hendric(cson, 129 Wn.2d 61, 78, 917 P.2d 563 (1996). Therefore, we do not
address whether trial counsel performed deficiently.

~ We turn to prejudice, tﬁe second tine of the ineffective assistance of counsel
examination. The defeﬁdant must affirmatively prove prejudice. State v. Estes, 188
Wn.2d 450, 458, 395 P.3d 1045 (2017). To make a determination of prejudice, this court
considers the totality of the evidence before the jury. Strickland v. Washington, 466 U.S. |
at 695; Stc"zte v. Alcantar-Maldonado, 184 Wn. App. 215, 233, 340 P.3d 859 (2014).

The law generally defines “prejudice,” in the setting of iheffecti\}e assistance of
counse.l, as a “reasonable probability” that the re51(11t of the proceeding would have been
different. Strickland v. Washington, 466 U.S. at 669; In re Personal Restraint of Lui, 188
Wn.2d 525, 538, 397 P.3d 90 (2017). The accﬁsed must show more than the errors
having some conceivable effect on the outcome of the proceeding. Harrington v Richter,
562 U.S. 86, 112, 131 S. Ct. 770, 178 L. Ed. 2d 624 (2011); In re Personal Restraint of
Lui, 188 Wn.2d at 538. Cpunsel’s errors must be so serious as to dep‘rive the defendant
of a fair trial, a trial whose result is reliable. Strickland v. Washington, 466 U.S. at 669.
In other words, the likelihood of a different result must be substantial, not just
. conceivable. In re Personal Restraiﬁt of Lui, 188 Wn.2d at 539 (2017).

One might expect a burden of “reasonable probability” to require a showing by the
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)

preponderance of evideqce and a burden of “substantial likelihood;’ to demand proof
higher than a preponderance of evidence. Nevertheless, despite the misuse of the English
language, a “reasonable probability,”. uhder the law of ineffective assistance of counsel, is |
lower than a prepondergnce standard. Strickland, 466 U.S. at 694; State v. Estes, 188
Wn.2d at 458 (2017); The standard denotes a probability sufficient to undermine
confidence in the oﬁtcome. St;'ickland, 466 U.é.,at 694.

At an earlier date, the Washington Supreme Court held that the defendant bears
the burden of showing, based on the record developed in the trial court, that the result of

the proceeding would have been different but for counsel’s deficient representation.

_ State v. Thomas, 109 Wn.2d 222, 225-26, 743 P.2d 816 (1987); State v. M'cFarl_and, 127

© Wn.2d 322, 337, 899 P.2d 1251 (1995). This sfépdard outlines a preponderance of

evidence standard. We proceed, however, with the undcrstanding that David Lewis, at
least under the general rules of ineffective assistance of counsel, must show sorﬁething
less than a likelihood of acquittal on the two convictions for burglary in order to establish
prejudice. |

The Washington Supreme Court, in State v. Grier, 171 Wn.2d 17 (2011), may
have ignored this general standard of prejudice, for purposes of an ineffective assistance
of counsel analysis, and established a greater burden for the accused to carry in our
context of the failure to seek a lessgr included offense jury instruction. In addition to

addressing prejudice, the Grier court held that trial counsel did not perform ineffectively
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when withdrawing instructions allowing a conviction on the lesser included charge of
manslaughter when the State charged Kristina Grief with second degree muljder. During
closing statements, Grier’s attorney argued that the State failed to prove beyond a
reasonable doubt that Grier was armed when the victim was shot, lc;t alone that Grier shot
the victim intentionally. In the alternative, counsel argued that Grier shot the victim in
self-defense. No one téstiﬁed that Grier shot the victim. Evidence showed the victim to
have started fights with othérs during the evening of his death. The Grier court reasoned
that, under either of defense counsel’s theories, acquittal on murder éharges was a “real
possibility, albeit a remote one.” Sta;e v. Grier, 171 Wn.2d at 43. Thus, Grier and her
| defense counsel could have reasonably believed an all or nothing strategy to be Fhe best
approach fo gain an outright acquittal. The Holding in Grier may be'that, if acquittal on
charges for the greater crime is a “real possibility,” trial counsel commits ﬁo error by
withholding a request for a lesser included offense instruction. The State, in responding
to an ineffective assistance of counsel challenge, need not contend that acquittal .on the
greater charge constituted a probability, but only argue that exoneration was a‘possibility.
The state high court also held that Kristina Grier did not establish prejudice, but
the analysis of the court conflated the question of whether trial counsel performed
unreasonably. The court cited foreign decisions that held that the decision not to tender
lesser inc!uded offenses constituted a legitimate tactical decision. More importantly, the

high court adopted the reasoning that, since the jury found the defendant guilty of the
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greater cﬁme beypnd a reasonable doubt, the jury, if given an opportunity, would not
have convicted of the lesser crime. The reviewing court must assume that the jury will
act accor_dihg to the law and convict only if it finds guilt beyond a reasonable doubt,
Therefore, according to Grier, the defendant does not establish prejudi‘ce if convicted of

the greater crime because he would have otherwise been convicted even if the trial court

/

afforded the jury the opportunity to convict on a lower charge.

In Crace v. Herzog, 798 F.3d 840 (9th Cir. 2015), the United States Ninth Circuit
Court of Appeals recently rejected the Washington Supreme Court’s analysis of prejudice
in the setting of a lesser included offense instruction. David Lewis asks this court to
overrule Stare v.A Grier and adop? Crace’s different test of brejudice.

To understand the federal appeals court’s decision in Crace v. Herzog, we must
first read a portion of the Washington Supreme Co;xrt’s decision in response to Hoyt
Crace’s personal restraint petition and discern why the Supreme Court reversed the Court
;)prpcals’ decision granting Crace’s petition. The Supreme Court wrote:

Although Crace need not show more prejudice on collateral attack
than on direct appeal, he must of course satisfy the Strickland test in order
to have his personal restraint petition granted. . . . We conclude that Crace
cannot show prejudice under Strickland and therefore do not address the
question of whether his counsel’s performance was deficient.

In holding Crace met his burden to demonstrate prejudice, the Court
of Appeals did not have the benefit of our decisions in Grier and [Srate v.
Breitung, 173 Wn.2d 393, 267 P.3d 1012 (2011)]. There, we rejected

~ claims of ineffective assistance of counsel based on counsel’s failure to
seek jury instructions on lesser included offenses. With respect to
prejudice, we noted in Grier that the court must assume “that the jury
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would not have convicted [the defendant] unless the State had met its
burden of proof.” And, we must assume that “the availability of a
compromise verdict would not have changed the outcome of [the] trial.”
(quoting Strickland’s admonishment that “*‘a court should presume . . that
the judge or jury acted according to the law.””’) |

' Assuming without dec1dmg that counsel was deﬁcxent consistent
with Grier, we cannot say in all reasonable probability that counsel’s
error—failure to seek the lesser included offense—contributed to Crace’s
conviction on attempted second degree assault. There was sufficient
evidence from which a juror could conclude Crace committed this offense.
Evidence established he intended to cause Deputy Hardesty fear and
apprehension. . . . Indeed, if failing to request the lesser-included
instruction was deﬁment performance it occurred during an otherwise
strategic and tactically driven presentation by counsel. In light of the
presumptions we recognized in Grier, it would be difficult to show
prejudice in such a context, and Crace has failed to do so here.

In re Personal Restraint qf Crace, 174 Wn.2d 835, 847-48, 280 P.3d 1102 (2012)
(alteration in original) (footnote omitted) (internal c'ffations. omitted). Note that the
Washington Supreme Court blends a tactically driven presentation by counsel with lack
| of prejudice. Thg: _court‘also conﬂafes the quéstion of .sufﬁciency of evidence with

prejudice. |

The Ninth Circuit Court of Appeals rejected the Washington Supreme Court’s
opinion in Crace v. Herzog. Hoyt Crace filed :;lpetitipn for habeas corpus in thé Western
District of Washington United States District Court. The district court grantéd the
petition, and the State appealed.- The ninth éircuit affirmed. The court wrote:

| The Washington Supreme Court's meth‘od'ologyA is a patently
-unreasonable application of Strickland. . . . Strickland did instruct

reviewing courts to presume that trial juries act “according to law,” but the
Washington Supreme Court (both in Grier and in this case) has read far
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more into that instruction than it fairly supports and, as a result, has
sanctioned an approach to Strickland that sidesteps the reasonable
probability analysis that Strickland’s prejudice prong explicitly requires.

, In counseling reviewing courts to presume that juries act according
to law, the Strickland Court sought to prohibit lower courts from basing
findings of prejudlce on the possibility of freak acts of “lawless[ness]” by
judges and juries that are outside the ordinary course of criminal justice. -
The passage 1mmed1ately following the language quoted in Grier explains
this pomt :

An assessment of the likelihood of a result more
favorable to the defendant must exclude the possibility of
arbitrariness, whimsy, caprice, “nullification,” and the like. A

.deféndant has no entitlement to the luck of a lawless
decisionmaker, even if a lawless decision cannot be reviewed.

The Washington Supreme Court’s decisions in Grier and in this case
overextended the foregoing principle. That principle forbids a reviewing
court from finding prejudice by speculating that, if the defendant is
permitted to roll the dice' again, the jury might convict on a lesser included
offense merely as a means of jury nullification, without regard for whether
that verdict is consistent with the evidence. But it does not require a court
to presume—as the Washington Supreme Court did—that, because a jury
convicted the defendant of a particular offense at trial, the jury could not
have convicted the defendant on a lesser included offense based upon
evidence that was consistent with the elements of both. To think that a
jury, if presented with the option, might have convicted on a lesser included
offense is not to suggest that the jury would have ignored its instructions.
On the contrary, it would be perfectly consistent with those instructions for
the jury to conclude that the evidence presented was a better fit for the
lesser included offense. The Washington Supreme Court thus was wrong to
assume that, because there was sufficient evidence to support the original
verdict, the jury necessarily would have reached the same verdict even if
instructed on an additional lesser included offense.

As the Supreme Court has recognized in a related context a jury
presented with only two options—convicting on a single charged offense or
acquitting the defendant altogether—"is likely to resolve its doubts in favor
of conviction” even if it has reservations about one of the elements of the
charged offense, on the/thinking that “the defendant is plainly guilty of
- ‘ _ -
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some offense.” It is therefore perfectly plausible that a jury that convicted
on a particular offense at trial did so despite doubts about the proof of that
offense—doubts that, with “the availability of a third option,” could have
led it to convict on a lesser included offense. Making this observation does
not require us to speculate that the jury would have acted “lawless[ly]” if
instructed on an additional, lesser included offense or to question the
validity of the actual verdict. Rather, it merely involves acknowledging
that the jury could “rationally” have found conviction on a lesser included
offense to be the verdict best supported by the evidence.

Nothing in Strickland, therefore, forbids courts from considering the
possibility that a jury would have convicted on a lesser included offense if -
given the option to do so. Indeed, just the opposite is true: in ineffective
assistance cases involving a failure to request a lesser-included-offense
instruction, Strickland requires a reviewing court to assess the likelihood
that the defendant’s jury would have convicted only on the lesser included
offense. . . . o

The Washington Supreme Court in essence converted Strickland’s
prejudice inquiry into a sufficiency-of-the-evidence question—an entirely

. different inquiry separately prescribed by Jackson v. Virginia, 443 U.S.
307,324, 99 S. Ct. 2781, 61 L. Ed. 2d 560 (1979).

Crace v. Hérzog, 798 F.3d at 847-49 (emphasis and alterations in original) (internal
citations‘omitted).

After re_iecting the Washington Supreme Court’s version of prejudice, the federal
appellate court, in Crace, conducted a de novo review of the trial testimony to determine
if Hoyt Crace suffered prejudice when his counsel failed té ask for a lesser included

offense instruction of unlawful display of a weapon to the greater charge of assault,

Assault, but not unlawful display, required proof of intent. The court found prejudice

because Crace testified that, when he grabbed his sword and ran into the street, he had no

intent to harm anyone, but was frightened because imagined pursuers wished to kill him.
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" Crace also presented testimony by a psychologist, Dr. Vincer{t Gollogly, who expl.aihed
that C:ace*s mental capacity had been S0 impaired én the night of Augﬁst 16 that he was
not able to realize the nature of his conduct. The federal court concluded that a “jury
could rationally choose to convict Crace only of unlawful display of a weapon.” Crace v.

’ Herzog, 798 F.3d 850-01 (emphasis in original). The court further Wréte: “We think it
reasonably probable that, if given an additional option, the jury would have convicted
Crace‘ only of unlawful display of a weapon.” Crace v. Herzog, 798 F.3d 851 (emphasis
added). “This p;obability is ‘sufficient to undermine [our] confidence in the outcome’ pf
the trial> Crace v. Herzog, 798 E.3d at 851.

A Washington Court of Appeals lacks aufhority to overrule a Washington
Supreme Courf decision contrary to David Lewis’ fequést. Godefréy v. Reilly, 146 Wash.
257, 259, 262 P. 639 (1928); Staté v. Lee, 147 Wn. App. 912, 920 n.2, 199 P.3d 445

(2008). At the same time, we recognize that a federal court may eventually, on collateral

review, impose its view of ineffective assistance of counsel under principles of the United
States :Constitution. We conclude, howe'ver,‘that we need not choose between thé
definition of prejudice under Grier or under Crace. Even under the laxer test found in
Crace, Lewis cannot sﬁow prej udice. |

. After analyzing the entire trial evidencé, wé note that the undisputed evidence

 established David Lewis entered the Ephrata Athletic Club without permission on the

three occasions he stealthily penetrated the club’s security. He uﬁquestionably
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committed a crime each time. We conclude that the jury likely did not convict Lewis of
second degree burglary for his entry on December 18 and instead convicted him of
| criminal trespass, because no one saw him with any ’sfo'len objects and the sé:curity
footage did not show him with any contraband. |
Some evidence showed that David Lewis entered the ¢lub on December 19 to
escape the weather, but the jury did not believe this testimony. The overwhelming
evidence with regard to the December 19 entries sthved Lewis pilfefed property. After
“his afternoon entry, he exited wearing a differéntjacket and the jacket contained zi bulge.
Lewis provided no explanation for the presence of the other jacket, other than that some
phantom person may have gifted him the jacket or the jacket waited fo-r his retrieval for
. two years in aﬁ alleged lost and found bin. Although Léwis did not carry the burden,
 before the jury, of disproving the; crime, our confidence in the verdict is not shaken if the
State presenfed strong evidence of the crime and Lewis lacked a sufficient countering
‘e).(planation. L .
Follo§ving his Dccc;mber 19 evening entry, Lewis attempted to leave the club with
three pairs of athletic shoes and another coat. He provided ﬁq-explanation for the
handling of the apparel. Lewis’ afgurnent tﬁét the apparel Lbelonged to no one falls short
because he provided no testimony that he knew no one claimed the shoes and coat. Also,
the State is required to prove only that the taken property belonged to someone othef than

the accused, not who owned the items. State v. Lee, 128 Wwn.2d 151, 159,904 P.2d 1143
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David Lewis’ exoneration on the theft charges does not show he did not seek to
steai inside the Ephrata Athletic Club. The State did not need to show th-at Lewis actualiy '
stole property, only that he intended to commit a qrime. Lewis also never suppliéd a
sufficient explanation f-or being inside the atﬁletic club or why he locked himself inside a
bathroom stall for twenty minufes. Tﬁg totality of the evidence does not underrﬁine our
confidence in the second degree burglary convictions.

Mental Health Evaluation

Since weaffirm David Lewis’ convictions, we must address his assignments of
error with regard to his séntencing. David Lewis first contends that the, triél court failed
to make the réquisite ﬁndingé before ordeﬁng him td undergo a mental health evaluation
as part of his community custody. The State concedes error and admits ihe trial court did
not-enter a proper ﬁnding. Nevertheless, a physigian has already evaluated Lewis,
rendering ‘th'e community custody condition a harmless error.

Controlled Substances

David LeWis also contends that the trial court erred in limiting his use or
possession of controlled éubstances_to only those substances provided by a physician.
Under RCW 9.94A.703(2)(c), Ia trial court ma{y order an offender to abstain from
' poésessing or consuming controlled substanc/es asidg from “lawfully issued

prescriptions.” Nevertheless, the law does not limit authorization to issue prescription to
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physicians. Dentists, physician assistants, and advanced registefed nurses, among others,
may also prescribe controlled substances. The State ﬁoncedes error and admits the order
should be written to mirror the language qf RCW 9.94A.703(2)(c). Both the aﬁpellant
and respondent agree that the court should remand so that the language of Lewis’
community custody matches the pertinent statute’s words.
CONCLUSIONS

We affirm David Lewis’ convicéions on counts two and three for seéond degree ’
burglary. We remand the case for resentencmg On resentcncmg, the trial court should
‘modify the community custody condition to read that Lewis may not use or possess |
controlled substances unless prescfibed by a licensed health care professional authorized
to preséribe medications. -

A majority of the panel has determined this opinion will not be printed in the

Washington Appellate Reports, but it will be filed for public record pursuant to RCW

%«wwrf

2.06.040.

Fearmg, C. J

WE CONCUR:

(F\N(&hc.k- @ NAatan (\

Lawrence-Berrey, J. / )

Pennell, J.

.23




NIELSEN, BROMAN & KOCH P.L.L.C.
January 02, 2018 - 10:38 AM

Transmittal Information

Filed with Court: Court of Appeals Division IIT
Appellate Court Case Number: 34347-2
Appellate Court Case Title: State of Washington v. David Stewart Lewis

Superior Court Case Number: 15-1-00824-5

The following documents have been uploaded:

» 343472 Petition for Review 20180102103339D3978785 6907.pdf
This File Contains:

. Petition for Review
The Original File Name was PFR 34347-2-111.pdf

A copy of the uploade& files will be sent to:

» gdano@grantcountywa.gov
» kwmathews@grantcountywa.gov -
« nielsene@nwattorney.net

Comments:

Copy Mailed to: David Lewis, 378358 Washington State Penitentiary 1313 N 13th Ave Walla Walla, WA 99362

Sender Name: John Sloane - Email: Sloanej@nwattorney.net
Filing on Behalf of: Mary Swift - Email: swiftm@nwattorney.net (Alternate Email: )

Address:

1908 E. Madison Street
Seattle, WA, 98122
Phone: (206) 623-2373

Note: The Filing Id is 20180102103339D3978785



